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ICC JUDGE MULLEN :  

Introduction 
1. By an application issued on 12th April 2019, Mr Bai Cham and Mr Richard Toone (“the 

Liquidators”) commenced proceedings in their capacity as liquidators of Daystreet15 
Limited (“the Company”) against seven respondents.  The First and Second Respondents, 
Mr Anthony Wilmot and Mr Elliot Kidd, were at all material times the directors of the 
Company.  The Third to Seventh Respondents are companies that purchased parts of the 
Company’s business in June 2014 (“the Transferee Companies”).  Mr Wilmot and Mr 
Kidd were also the directors of these companies.  The shares in the Company and the 
Transferee Companies were held by Frontline Recruitment Services Holdings Limited 
(“Holdings”) and the shares in Holdings are held by the First Respondent, Mrs Melanie 
Wilmot and the Second Respondent.  

2. The application notice seeks the following declarations: 

“1. In causing [the Company] to make the distributions particularised 
in the Points of Claim, the Respondents committed breaches of 
statutory and/or fiduciary duty and/or breaches of trust and are liable 
to the Company and/or [the Liquidators] pursuant to section 212 of the 
Insolvency Act 1986; 

2. The Respondents have received benefits from the Company as a 
consequence of the breaches of statutory and/or fiduciary duty and/or 
breaches of trust referred to in the Points of Claim; 

3. Insofar as the benefits received by the First and/or Second 
Respondents were received by way of distribution of the Company’s 
capital, none of the formalities for such distributions set out in Part 23 
of the Companies Act 2006 and/or at common law were complied with 
and as such the extractions were unlawful and are void; 

4. The Respondents have been unjustly enriched; 

5. Further or alternatively, the Respondents were engaged in fraudulent 
trading within the meaning of section 213 of the IA86; 

6. Further or alternatively, the transactions referred to in the points of 
claim were transactions defrauding creditors within the meaning of 
IA86 s.423”. 

The application notice goes on to seek associated relief, including:  

“An order that the Respondent [sic] contribute to the Company’s assets 
in respect of the fraudulent trading in the sum of £4,488,255.76 or such 
other sum as the court thinks proper.” 

3. The application is supported by the witness statement of Mr Bai Cham, dated 10th April 
2019, which exhibits the points of claim referred to in the application notice (“the Points 
of Claim”).  The Liquidators’ complaint is focused on the Company’s participation in a 
number of tax avoidance schemes namely: 
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3.1. an employee benefit trust entered into in 2005 (“the EBT Scheme”), into which 
a total of £1,888,100 was paid for the benefit of the First and Second 
Respondents;  

3.2. film partnership schemes (“the Film Schemes”), into which £266,000 was paid, 
in order to generate a tax loss for the Company; and 

3.3. employer funded retirement benefit schemes (“the EFRB Schemes”), into which 
£2,100,000.00 was paid for the benefit of the First and Second Respondents.  

These schemes were unsuccessful in avoiding tax and HMRC began to raise assessments 
from 30th November 2009 onwards, first in relation to the EBT Scheme.  On 26th June 
2014, at a point when some £728,701.28 is said to have become due under the HMRC 
assessments, the Company transferred its businesses carried on at its various trading 
locations in England to the Transferee Companies.  The liability for tax was left with the 
Company which did not have any assets with which to pay it.  The consideration for the 
transfer was £234,155.76 and the right to receive this consideration was transferred by 
the Company to Holdings as a distribution in specie but was not paid.       

4. At the first hearing on 17th May 2019 ICC Judge Burton directed the Points of Claim to 
stand as particulars of claim and directed the filing of points of defence and points of 
reply.  Those statements of case were filed.  The Respondents denied the Liquidators’ 
claims in their entirety.  On 11th September 2019, the Respondents made an application 
to strike out, or to have reverse summary judgment upon: 

4.1. the fraudulent trading claim under section 213 of the Insolvency Act 1986 (“the 
1986 Act); 

4.2. the misfeasance claim in respect of the EBT Scheme insofar as it relates to 
payments made after 2005; and  

4.3. the misfeasance claim in relation to the Film Schemes.    

The application is supported by the witness statement of Ms Emma Taylor, the solicitor 
for the Respondents, dated 11th September 2019.  I have also read the evidence of Mr 
Andrew Myles Foster, the solicitor for the Liquidators, in answer dated 13th November 
2019 and Ms Taylor’s further statement in reply dated 28th November 2019. 

5. In relation to the fraudulent trading claim, Ms Taylor’s witness statement says that the 
pleading is defective in that, apart from making a bald assertion of fraudulent trading, 
there is no reasonably credible material or facts pleaded from which to infer fraud or 
dishonesty.  The schemes entered into were commonly used and advice was given upon 
them by specialist tax advisors.  The schemes were disclosed to HMRC and included in 
the Company’s filed accounts.  HMRC raised assessments on the basis that the 
arrangements under the scheme were disguised remuneration but has not made any 
suggestion that they regard the use of the schemes as fraudulent or dishonest.  There is 
no allegation, in the Points of Claim at least, that the schemes amounted to illegal tax 
evasion, as opposed to a lawful attempt to order the Company’s financial affairs so as to 
minimise its tax liabilities, which was, in HMRC’s view, ineffective.  The Company 
issued appeals in respect of a number of its determinations in 2015.  Moreover, it is argued 
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that even if there were an adequately pleaded allegation of fraud on the part of the 
Respondents that fraud could not amount to fraudulent trading for the purposes of section 
213 of the 1986 Act.   

6. As to the EBT Scheme, it is said that the Points of Claim fail to plead the five schemes 
established under separate trust instruments between March 2006 and March 2010. The 
Points of Claim refer only to the scheme established in 2005 and mistakenly say that the 
various payments to the First and Second Respondents between April 2006 to November 
2010 were referable to the 2005 scheme rather than the schemes subsequently established.  
The Respondents say the claim is thus overstated by £1,518,100. 

7. Finally, it is said that the misfeasance claims in respect of the Film Schemes are statute 
barred.  They were entered into in 2009 and 2010.  Unlike the claims in respect of the 
EBT Scheme and the EFRB Schemes there is no allegation that payments were made for 
the benefit of the First and Second Respondents.  Assuming that there is no arguable fraud 
on the part of the First and Second Respondents the limitation period for a claim based 
on breach of trust expired in 2016 by reason of section 21 of the Limitation Act 1980. 

8. It is the Respondents’ application for an order striking out the above claims, or for 
summary judgment upon them, that I have to determine.  I shall return to the arguments 
raised by Mr Groves for the Respondents and Mr Curl for the Applicants on each of the 
claims in more detail later in this judgment but, first, I should set out the tests that I must 
apply on an application such as this.  I need only refer to two of the cases to which I was 
referred as the principles are well established and were not in dispute between Mr Groves 
and Mr Curl.  

9. Rule 3.4 of the Civil Procedure Rules contains the power to strike out a statement of case. 
It provides, insofar as is material: 

“(1) In this rule and rule 3.5, reference to a statement of case includes 
reference to part of a statement of case. 

(2) The court may strike out a statement of case if it appears to the court 
– 

(a) that the statement of case discloses no reasonable grounds for 
bringing or defending the claim; 

(b) that the statement of case is an abuse of the court’s process or 
is otherwise likely to obstruct the just disposal of the proceedings; 
or 

(c) that there has been a failure to comply with a rule, practice 
direction or court order. 

(3) When the court strikes out a statement of case it may make any 
consequential order it considers appropriate.” 
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10. Rule 24.2 sets out the power to grant summary judgment on a claim or a defence: 

“The court may give summary judgment against a claimant or 
defendant on the whole of a claim or on a particular issue if – 

(a) it considers that – 

(i) that claimant has no real prospect of succeeding on the 
claim or issue; or 

(ii) that defendant has no real prospect of successfully 
defending the claim or issue; and 

(b) there is no other compelling reason why the case or issue 
should be disposed of at a trial.” 

In Three Rivers DC v Bank of England (No. 3) [2003] 2 AC 1, Lord Hope considered the 
test for summary judgment at paragraph 195 as follows: 

“The method by which issues of fact are tried in our courts is well 
settled. After the normal processes of discovery and interrogatories 
have been completed, the parties are allowed to lead their evidence so 
that the trial judge can determine where the truth lies in the light of that 
evidence. To that rule there are some well-recognised exceptions. For 
example, it may be clear as a matter of law at the outset that even if a 
party were to succeed in proving all the facts that he offers to prove he 
will not be entitled to the remedy that he seeks. In that event a trial of 
the facts would be a waste of time and money, and it is proper that the 
action should be taken out of court as soon as possible. In other cases 
it may be possible to say with confidence before trial that the factual 
basis for the claim is fanciful because it is entirely without substance. 
It may be clear beyond question that the statement of facts is 
contradicted by all the documents or other material on which it is 
based. The simpler the case the easier it is likely to be to take that view 
and resort to what is properly called summary judgment. But more 
complex cases are unlikely to be capable of being resolved in that way 
without conducting a mini-trial on the documents without discovery 
and without oral evidence. As Lord Woolf said in Swain v Hillman, at 
p 95, that is not the object of the rule. It is designed to deal with cases 
that are not fit for trial at all.” 

For there to be a “real prospect of success” a claim must be more than merely arguable, 
but it is the “absence of reality” in a party’s case that justifies summary judgment.  It is 
well-established that short points of law can properly be determined in a summary 
judgment application. 

11. Mr Curl submitted that the purpose of strike out or summary judgment is to reduce the 
burden at trial.  He referred me to the judgment of Popplewell J in Barclays Bank Plc v 
Landgraf [2014] EWHC 503 (COMM) at paragraph 5: 

“5.  This led Mr Brisby QC on behalf of Mr Landgraf to submit that 
the present application should not have been made, and should not be 
heard, because it would provide no saving in time or costs, and the 
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argument could as well be advanced and addressed at the trial. He 
relied upon the well known passage in the speech of Lord Templeman 
in Williams and Humbert Limited v W and H Trademarks (Jersey) 
Limited [1986] AC 368 at 435H-436A that:  

‘…if an application to strike out involves a prolonged and serious 
argument the judge should, as a general rule, decline to proceed with 
the argument unless he not only harbours doubts about the soundness 
of the pleading but, in addition, is satisfied that striking out will 
obviate the necessity for a trial or will substantially reduce the burden 
of preparing for trial or the burden of the trial itself’; 

and on that of Lord Mackay of Clashfern to similar effect:  

‘….if on an application to strike out it appears that a prolonged and 
serious argument will be necessary there must at the least, be a serious 
risk that the court time, effort and expense devoted to it will be lost 
since the pleading in question may not be struck out and the whole 
matter will require to be considered anew at the trial. This 
consideration, as well as the context in which Ord. 18, r. 19 occurs 
and the authorities upon it, justifies a general rule that the judge 
should decline to proceed with the argument unless he not only 
considers it likely that he may reach the conclusion that the pleading 
should be struck out, but also is satisfied that striking out will obviate 
the necessity for a trial or will so substantially cut down or simplify 
the trial as to make the risk of proceeding with the hearing sufficiently 
worth while.’ 

Mr Curl also highlighted the observation of Lord Hope in Three Rivers DC, at paragraph 
107: 

“I have taken one other factor into account. The decision which your 
Lordships are being asked by the Bank to take is to give summary 
judgment in its favour on the entire claim. It would only be right to 
strike out the whole claim if it could be said of every part of it that it 
has no real prospect of succeeding. That would mean that even the 
latest depositors who were entrusting their money to BCCI SA up to 
the very end of the final period would be left without a remedy. I think 
that that is too big a step to take on the available material. Conversely, 
I consider that if one part of the claim is to go to trial it would be 
unreasonable to divide the history up and strike out other parts of it. A 
great deal of time and money has now been expended in the 
examination of the preliminary issues, and I think that this exercise 
must now be brought to an end. I would reject the Bank’s application 
for summary judgment.” 

Mr Curl’s submission is that I should bear those observations in mind when considering 
the fraudulent trading claim, which, he says, overlaps entirely with the other claims.  To 
strike it out or grant summary judgment against the Liquidators upon it would not achieve 
the objective of reducing the burden of preparation for trial.  In my judgment, however, 
an allegation as serious as fraud or dishonesty should not be left hanging over a 
respondent if it is defective or does not have a real prospect of success.  If it can be 
determined summarily then it should be.          
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The Fraudulent Trading Claim 
12. I will deal with the fraudulent trading claim first.  Mr Groves submits that the Points of 

Claim come nowhere near to disclosing a case of fraud, dishonesty or fraudulent trading 
and characterises the pleading as “scurrilous”.  In summary he says – 

12.1. The Liquidators have not pleaded any dishonest or fraudulent breach of 
directors’ duties by the First and Second Respondent in respect of the tax 
schemes yet rely on the same pleaded facts to plead fraudulent trading. 

12.2. The Points of Claim do not plead the deliberate evasion of tax, as opposed to 
tax avoidance, at all.  He points out that the gloss given to the Liquidators’ case 
in the witness statement of Mr Foster in answer to the application, which states 
“the pattern of the [Respondents’] behaviour during the period 2005- 2015 when 
taken as a whole shows an intent to defraud HMRC and the Respondents did so 
knowingly” and refers to “deliberate evasion of tax due to HMRC”.   Such an 
allegation of “evasion” is entirely absent from the Points of Claim and the 
pleaded facts are consistent with an honest, if unsuccessful, tax avoidance 
scheme that was widely used, on which the Company had advice and which was 
disclosed to the HMRC and in its publicly filed accounts.  An assessment 
challenging any of the schemes was not raised by HMRC until 30th November 
2009 and it has never alleged that the Company’s use of any of the schemes was 
fraudulent before or after that date.  

12.3. Even if it could be said that there was any intention to defraud HMRC that 
cannot amount to fraudulent trading in any event.  Section 213 of the 1986 Act 
requires that a business be “carried on” with intent to defraud creditors of a 
company.  The business “carried on” by the Company was that of an 
employment/recruitment agency.  It was not carried on to defraud creditors, 
even if one were to assume that there were any instances of dishonesty or fraud 
carried out in the course of that business by any of the Respondents. He contrasts 
the facts here with the case of Re Pantiles Investments Ltd (in liquidation) 
[2019] 2 BCLC 295 in which the company had been established at the outset to 
conceal assets from a third party’s creditors.   

13. The test for fraudulent trading is again not in dispute.  Section 213 of the 1986 Act 
provides a remedy for fraudulent trading as follows: 

“(1) If in the course of the winding up of a company it appears that any 
business of the company has been carried on with intent to defraud 
creditors of the company or creditors of any other person, or for any 
fraudulent purpose, the following has effect. 

(2) The court, on the application of the liquidator may declare that any 
persons who were knowingly parties to the carrying on of the business 
in the manner above-mentioned are to be liable to make such 
contributions (if any) to the company’s assets as the court thinks 
proper.” 
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The elements of fraudulent trading were explained by Patten J, as he then was, in Morris 
v Bank of India [2004] 2 BCLC 236, at paragraph 11.  It must be shown:  

“There are therefore three elements to be established:  (1) that the 
business of the company in liquidation has been carried on with intent 
to defraud the creditors of the company or for any other fraudulent 
purpose; (2) that the defendant sought to be made liable ... participated 
in the carrying on of the business of the company in that manner; and 
(3) that it did so knowingly: i.e. with knowledge that the transactions it 
was participating in were intended to defraud the creditors of the 
company or were in some other way fraudulent.”  

14. The first element, the carrying on of a business with intent to defraud creditors, requires 
a little explanation.  As noted by ICC Judge Jones in Re Vining Sparks UK Limited [2019] 
EWHC 2885 (Ch) the test is extremely wide and can embrace an intent to defraud only 
one creditor, but the mere fact that there has been fraud in the course of company’s 
business does not necessarily engage the section.  In Re Murray-Watson Ltd (unreported) 
6 April 1977 Oliver J said in respect of the predecessor to section 213: 

“[The section] is aimed at the carrying on of a business ... and not at 
the execution of individual transactions in the course of carrying on 
that business. I do not think that the words ‘carried on’ can be treated 
as synonymous with ‘carried out’, nor can I read the words ‘any 
business’ as synonymous with ‘any transaction or dealing’. The 
director of a company dealing in second-hand motor cars who wilfully 
misrepresents the age and capabilities of a vehicle is, no doubt, a 
fraudulent rascal, but I do not think he can be said to be carrying on the 
company’s business for a fraudulent purpose, although no doubt he 
carries out a particular business transaction in a fraudulent manner.” 

In Re Gerald Cooper Chemicals Ltd [1978] Ch 262, Templeman J adopted that analysis. 
He said this:  

“In the example given by Oliver J… the dealer was carrying on the 
business of selling motor cars. He did not carry on that business with 
intent to defraud creditors if he told lies every time he sold a motor car 
to a customer or only told one lie when he sold one motor car to one 
single customer. When the dealer told a lie, he perpetrated a fraud on 
the customer, but he did not intend to defraud a creditor. It is true that 
the defrauded customer had a right to sue the dealer for damages, and 
to the extent of the damages was a contingent creditor, but the dealer 
did nothing to make it impossible for the customer, once he had become 
a creditor, to recover the sum due to him as a creditor.”  

In Morphitis v Bernasconi [2003] Ch 552, at paragraph 43, Chadwick LJ also approved 
the passage of Oliver J. He went on at paragraph 53 to consider how a respondent’s 
contribution to a company’s assets should be assessed in a case of fraudulent trading: 

“There must, as it seems to me, be some nexus between (i) the loss 
which has been caused to the company’s creditors generally by the 
carrying on of the business in the manner which gives rise to the 
exercise of the power and (ii) the contribution which those knowingly 
party to the carrying on of the business in that manner should be 
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ordered to make to the assets in which the company’s creditors will 
share in the liquidation. An obvious case for contribution would be 
where the carrying on of the business with fraudulent intent had led to 
the misapplication, or misappropriation, of the company’s assets. In 
such a case the appropriate order might be that those knowingly party 
to such misapplication or misappropriation contribute an amount equal 
to the value of assets misapplied or misappropriated. Another obvious 
case would be where the carrying on of the business with fraudulent 
intent had led to claims against the company by those defrauded. In 
such a case the appropriate order might be that those knowingly party 
to the conduct which had given rise to those claims in the liquidation 
contribute an amount equal to the amount by which the existence of 
those claims would otherwise diminish the assets available for 
distribution to creditors generally; that is to say an amount equal to the 
amount which has to be applied out of the assets available for 
distribution to satisfy those claims.” 

15. The test for dishonesty is set out in Ivey v Genting Casinos (UK) Ltd [2018] AC 391. 
Lord Hughes JSC explained at paragraph 74:  

“The test of dishonesty is as set out by Lord Nicholls in Royal Brunei 
Airlines Sdn Bhd v Tan [1995] 2 AC 378 and by Lord Hoffmann in 
Barlow Clowes International Ltd v Eurotrust International Ltd [2006] 
1 WLR 1476 para 10: see para 62 above. When dishonesty is in 
question the fact-finding tribunal must first ascertain (subjectively) the 
actual state of the individual’s knowledge or belief as to the facts. The 
reasonableness or otherwise of his belief is a matter of evidence (often 
in practice determinative) going to whether he held the belief, but it is 
not an additional requirement that his belief must be reasonable; the 
question is whether it is genuinely held. When once his actual state of 
mind as to knowledge or belief as to the facts is established, the 
question of whether his conduct was honest or dishonest is to be 
determined by the fact-finder by applying the (objective) standards of 
ordinary decent people. There is no requirement that the defendant 
must appreciate that what he has done is, by those standards, 
dishonest.”  

Patten J also explored the requisite knowledge in Morris and others v Bank of India 
[2004] 2 BCLC 279 at paragraph 13:  

“The Liquidators have to show that BOI (through its relevant officers 
and employees) knew that the six transactions (or one or more of them) 
were being entered into either to defraud the creditors of BCCI or for a 
fraudulent purpose... Knowledge for this purpose, means what it says. 
There must have been an actual realisation on the part of BOI that 
BCCI would, or was likely to, engage in false accounting. A failure to 
recognise the truth of what was going on is not enough, however 
obvious that may now seem to have been. The relevant knowledge also 
has to be contemporaneous with the assistance that was given at the 
time by entering into the various transactions. Subsequent knowledge 
based on hindsight is not enough, nor is negligence the test of liability.”  
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Actual knowledge includes shutting one’s eyes to the obvious provided that includes the 
element of fraud. It can, therefore, include a deliberate decision not to seek confirmation 
of suspicious facts (see Morris v Bank of India [2004] 2 BCLC 236). 

16. Insofar as the pleading of fraud or dishonesty is concerned, I was referred to Three Rivers 
DC v Bank of England (No. 3) [2003] 2 AC 1.  Lord Hope said at paragraph 55: 

“As the Earl of Halsbury LC said in Bullivant v Attorney General for 
Victoria [1901] AC 196, 202, where it is intended that there be an 
allegation that a fraud has been committed, you must allege it and you 
must prove it. We are concerned at this stage with what must be 
alleged. A party is not entitled to a finding of fraud if the pleader does 
not allege fraud directly and the facts on which he relies are equivocal. 
So too with dishonesty. If there is no specific allegation of dishonesty, 
it is not open to the court to make a finding to that effect if the facts 
pleaded are consistent with conduct which is not dishonest such as 
negligence. As Millett LJ said in Armitage v Nurse [1998] Ch 241, 
256g, it is not necessary to use the word ‘fraud’ or ‘dishonesty’ if the 
facts which make the conduct fraudulent are pleaded. But this will not 
do if language used is equivocal: Belmont Finance Corpn Ltd v 
Williams Furniture Ltd [1979] Ch 250, 268 per Buckley LJ. In that 
case it was unclear from the pleadings whether dishonesty was being 
alleged. As the facts referred to might have inferred dishonesty but 
were consistent with innocence, it was not to be presumed that the 
defendant had been dishonest. Of course, the allegation of fraud, 
dishonesty or bad faith must be supported by particulars. The other 
party is entitled to notice of the particulars on which the allegation is 
based. If they are not capable of supporting the allegation, the 
allegation itself may be struck out. But it is not a proper ground for 
striking out the allegation that the particulars may be found, after trial, 
to amount not to fraud, dishonesty or bad faith but to negligence.” 

17. Again, Lord Hobhouse said at paragraph 160: 

“Where an allegation of dishonesty is being made as part of the cause 
of action of the plaintiff, there is no reason why the rule should not 
apply that the plaintiff must have a proper basis for making an 
allegation of dishonesty in his pleading. The hope that something may 
turn up during the cross-examination of a witness at the trial does not 
suffice. It is of course different if the admissible material available 
discloses a reasonable prima facie case which the other party will have 
to answer at the trial.” 

18. Mr Groves reminds me that the requirements for pleading fraud or dishonesty are 
summarised in the Chancery Guide in Chapter 10 as follows: 

“10.1 In addition to the matters which PD 16 requires to be set out 
specifically in the particulars of claim, a party must set out in any 
statement of case:  

• full particulars of any allegation of fraud, dishonesty, malice or 
illegality; and 	
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•  where any inference of fraud or dishonesty is alleged, the facts on 
the basis of which the inference is alleged. 	

10.2  A party should not set out allegations of fraud or dishonesty 
unless there is credible material to support the contentions made. 
Setting out such matters without such material being available may 
result in the particular allegations being struck out and may result in 
wasted costs orders being made against the legal advisers responsible.”  

19. The fraudulent trading allegation is contained in paragraph 102 of the Points of Claim as 
follows: 

“102. Further or alternatively, the transactions particularised at 
Paragraphs 19, 32, 43 and 66 to 76 above were entered into with the 
intent to defraud the Company’s creditors (and in particular HMRC) 
within the meaning of section 213 of the IA 1986, in that those 
transactions:  

a. amount to an attempt by the Respondents to defraud HMRC, by 
attempting to avoid tax (PAYE, NIC and/or Corporation Tax) that 
would otherwise have been due and payable by the Company; and  

b. in relation to the Restructuring also appear to have been undertaken 
with a view to defrauding creditors, in that it was a mechanism by 
which all of the remaining assets were extracted from the Company, 
for no consideration, at a time when the Company’s liability to 
HMRC (as well as the pressure being exerted by them) was mounting 
and well known to the Respondents, and was deliberately left behind 
in the Company by them.” 

As can be seen, that paragraph comes towards the end of a relatively long pleading and 
incorporates paragraphs from elsewhere into the allegation. One has to consider those 
paragraphs in the context of the Points of Claim as a whole. I shall briefly summarise the 
significant paragraphs.  

20. Paragraph 1 gives particulars of the Company and its liquidation.  Paragraph 2 introduces 
“the claims in these proceedings” as those which “arise from transactions which the First 
and/or Second Respondents… caused or allowed the Company to enter into during the 
following accounting periods”.  Ten periods from 31st December 2005 to 30th April 2015 
are then tabulated.  Paragraph 3 characterises those transactions as follows: 

“The transactions in question were either: 

a. entirely for the benefit of the Respondents and in breach of the duties 
owed by the First and/or Second Respondents to the Company and/or 
against the interests of its creditors; and/or  

b. transactions by virtue of which the Respondents were unjustly 
enriched; and/or  

c. entered into with the intent to defraud the Company’s creditors; 
and/or  
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d. transactions defrauding creditors by which the Company was 
stripped of its assets in circumstances where it received little or no 
valuable consideration; and/or  

e. unlawful distributions.” 

Paragraph 4 then states that HM Revenue & Customs have lodged a claim in the 
liquidation of the Company in the sum of £3,037,966.46. 

21. Under the heading “Directors’ Duties”, paragraph 13 pleads the duties owed by the First 
and Second Respondents as directors of the Company. Subsequent paragraphs plead that 
the First and Second Respondents are to be treated as trustees of so much of the 
Company’s assets and property as was in their possession or under their control and that 
the Directors were required to have regard to the interests of creditors where the Company 
was either insolvent or of doubtful solvency.  

22. Under the heading “The Distributions”, the Points of Claim deal, first, with the EBT 
Scheme and the payments said to be made pursuant to it, which are characterised as 
distributions for the directors’ benefit without paying tax.  Paragraph 18 sets out the terms 
and alleged operation of the EBT Scheme, which was established on 24th February 2005.  

23. Paragraph 19 is the first paragraph of the Points of Claim expressly incorporated by 
reference into the fraudulent trading claim.  It sets out the dates and amounts of the 
distributions from the EBT Scheme to the First and Second Respondents between 28th 
April 2005 and 19th November 2010.  It is alleged that each of them received a total of 
£944,050.   

24. Paragraph 20 alleges that these payments were part of a pre-ordained arrangement by 
which value would be extracted from the Company for the benefit of the First and Second 
Respondents.  Paragraphs 21 to 28 set out the warnings said to have been given to the 
directors by the promotors of the EBT Scheme between 2006 and 2008 as to the risk that 
these arrangements would be ineffective to avoid tax.  These include general warnings as 
to the effectiveness of the scheme and the risk of retrospective tax legislation being 
introduced. This section of the Points of Claim concludes with the contention that a 
reserve should have been maintained to meet the potential tax liability. 

25. The next distributions discussed are the Film Schemes in which the Company invested.  
Paragraphs 29 to 39 deal with their operation to generate a loss for the purposes of tax.  
It is alleged that the directors should have been aware from around March 2011 at the 
latest that the Film Schemes might not be effective to avoid tax.  Paragraph 32 from this 
section is the next paragraph incorporated by reference into the fraudulent trading claim.  
It says as follows:  

“The Company’s corporation tax calculation for APE 2009 states that 
the Company had generated profits during that period of £529,927. The 
loss attributed to the Company’s involvement in the in FP5 for that 
period was however (£585,000), which, when off set against the above 
trading profits, reduced the Company’s taxable profits for the period to 
£0.”  
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Paragraph 39 pleads that the First and Second Respondents were aware by the time of the 
first payment into the schemes that there was a real risk that they would not have the 
desired tax consequences and should have made provision for tax accordingly.  

26. At paragraphs 40 to 52 the distributions considered are the those pursuant to the EFRB 
Schemes. Again, it is alleged that the promotor of the schemes warned that they might 
not be effective, and that provision should have been made for the potential tax liability.  
Paragraph 43 from this section is incorporated by reference into the pleaded fraudulent 
trading claim. It provides that the sums tabulated in paragraph 42, which paragraph sets 
out the dates and amounts of payments into the scheme for the benefit of the Directors, 
totalling £1,050,000 each, had not been repaid by the First or Second Respondents.  
PAYE and NIC are also said to be due in respect of those payments. 

27. Paragraphs 53 to 64 address the activity of HMRC. The decisions, determinations and 
penalties issued between 30th November 2009 and 7th February 2017, totalling 
£2,444,487, are tabulated and HMRC’s correspondence with the Company is set out.  By 
the time of the restructuring of the Company’s business it is said that some £728,701.24 
was due by reason of HMRC determinations and the Company had been informed that 
HMRC had opened enquiries into a number of the Company’s tax schemes.  

28. Paragraphs 65 to 75 deal with the restructuring of the business of the Company and these 
paragraphs are incorporated in their entirety into the fraudulent trading claim.  It is 
pleaded that the businesses carried out by the Company at its various locations were 
transferred to the Transferee Companies, which transactions were recorded in asset sale 
agreements dated 26th June 2014.  The total consideration was £234,155.76.  The 
Transferee Companies agreed to assume the liabilities of the Company save for certain 
excluded liabilities including “any liability for Taxation relating to the Business for which 
[the Company] is or will become liable”.  The consideration receivable by the Company 
was assigned to Holdings as a distribution of profits in specie.  

29. The Points of Claim then plead that the Company was insolvent or at least of doubtful 
solvency at the time that the EBT Scheme was entered into and was certainly insolvent 
by 2014, taking into account its present, future and contingent liabilities and did not have 
sufficient distributable profits to make a distribution.  Paragraph 74 goes on to allege: 

“The First and/or Second Respondents therefore caused or allowed the 
Company to enter into the Restructuring, whereby it was divested of 
its business and assets for no consideration.  In doing so they breached 
the duties particularised at Paragraphs 13 to 15 above as more 
particularly set out below.” 

30. The alleged breaches of duty begin at paragraph 76.   In respect of the EBT and EFRB 
Schemes it is said that the benefits received by the directors were treated or regarded by 
them as remuneration.  As such, they should have caused the Company to account for 
PAYE and NIC due on that remuneration and retained an amount to enable it to do so.  
In failing to do so they breached their duties to the Company in that it was not in the 
Company’s interests, alternatively not a proper purpose and, in the further alternative, 
negligent, to cause it to fail to account for tax.  To the extent that the benefits are properly 
to be regarded as distributions of capital those distributions were unlawful and that it was 
similarly a breach of duty to cause those payments to be made.   
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31. It is further pleaded that the directors were in breach of their duty to consider the interests 
of creditors in making those payments, in particular in failing to pay any sufficient regard 
to the tax that the Company would or would be likely to be liable to pay and in making 
the payments left the Company less likely to be able to pay its debts as they fell due. The 
Points of Claim recite that the EBT Scheme was not, and never had been, effective to 
avoid tax and that, no provision having been made for tax, the Company was insolvent 
or of doubtful solvency “from the end of 2005, if not before.” Similar breaches of duty 
are set out in relation to the Film Scheme and the restructuring of the business at 
paragraphs 86 to 100.  The remaining paragraphs set out the Liquidators’ statutory claims, 
including the claim under section 213, and the relief sought.  

32. As Mr Groves notes, nowhere in the Points of Claim is it alleged that the Company 
engaged, or sought to engage, in illegal tax evasion in entering into the schemes.  He took 
me to ICC Judge Jones’s discussion of tax avoidance schemes in Re Vining Sparks UK 
Limited.  As set out in that case, there is nothing unlawful in a company ordering its 
affairs so as to avoid a liability to tax, providing that it is not seeking to evade tax properly 
due.  A novel tax scheme might be found to be ineffective to avoid tax but that does not 
mean that its promotors or those who have sought to participate in the scheme are 
dishonest.  

33. Paragraphs 2 and 3 of the Points of Claim make it clear at the outset that “the transactions” 
complained of are not merely the entry into the schemes but include the restructuring of 
the Company’s business in 2014 by which the Company was left without assets to meet 
tax that might fall due if those schemes proved to be ineffective.  Paragraph 2 sets out 
that the claims relate to transactions entered into in the periods between 2004 and 2015.  
Paragraphs 3(c) to (d) are express allegations that those “transactions” were entered into 
with intent to defraud the Company’s creditors and that the Company was left without 
assets.  The tax schemes, the warnings as to their effectiveness, and the restructuring of 
the Company’s business without making any provision for tax are then pleaded in detail. 

34. Paragraph 102 then expressly states that “the transactions”, identifying the individual 
schemes and the restructuring, are collectively “an attempt” to defraud HMRC or 
creditors more generally and that the restructuring was also designed to denude the 
Company of its assets in the knowledge of HMRC’s claim.  The Prayer for Relief at 
paragraph 10 then seeks an order that the First and Second Respondents contribute to the 
assets of the Company in respect of the fraudulent trading in the sum of £4,488,255.76 or 
such other sum as the court thinks proper. 

35. Paragraph 102 contains express allegations of fraudulent trading and is not equivocal.  I 
do not accept Mr Groves’ submission that the allegations are equivocal because 
elsewhere in the Points of Claim breaches of duty are pleaded against the First and Second 
Respondents which do not allege dishonest or fraudulent intent.  The individual alleged 
breaches of duty owed to the Company including the duty to consider the interests of 
creditors are pleaded in relation to each scheme and to the restructuring but a claim for 
fraudulent trading under section 213 of the 1986 Act is not based on breach of duty but 
on an intent to defraud creditors.     

36. In my judgment it is not necessary that the Points of Claim should allege that each scheme 
amounted to tax evasion.   Had the fraudulent trading claim been simply based on entry 
into a tax avoidance scheme, without more, Mr Groves would undoubtedly be correct 
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that the claim could not succeed.  The complaint here, reading paragraph 102 in the 
context of the pleading as a whole, is not simply that that the tax schemes were entered 
into.  It is that the First and Second Respondent caused the Company’s business to be 
carried on so that it entered into a series of tax schemes over an extended period in the 
knowledge that they might not be effective, and continued to do so, without making 
provision for the tax that might fall due, even after HMRC raised an assessment at a 
relatively early stage, and culminating in the restructuring of the business to in such a 
way that HMRC would be entirely unable to recover any tax ultimately found to be due.  
Those are “the transactions” that together amount to “the attempt” to defraud and the 
intention to defraud HMRC by so doing is expressly pleaded.  Mr Foster’s witness 
statement glosses that as tax evasion but it is not necessary to plead that as part of the 
cause of action.  It is not necessary that each or any debt to a creditor has been incurred 
as a result of illegality, fraud or dishonesty in order to sustain a claim of fraudulent 
trading.  What is necessary is that the company carries on its business to defraud creditors, 
however the debts to those creditors were incurred.      

37. Mr Groves submits that, even if proven, the pleaded claim cannot amount to fraudulent 
trading.  He submits that the business “carried on” by the Company was that of a 
recruitment agent.  Its business was not the working of a fraud on HMRC.  It is right that 
section 213 does not apply simply because a fraud has been carried out by a company, 
but it is not confined to companies that are established for some unstated fraudulent 
purpose in whole or in part.  It is enough that the business of the company should be 
carried on so as to defraud creditors, whether or not those creditors have become creditors 
by reason of a fraud or by reason of the company carrying on an entirely legitimate 
business.  That seems to me to be clear from Templeman J’s observation in  Gerald 
Cooper Chemicals that, in Oliver J’s example in Murray-Watson, the company did not 
carry on a business with intent to defraud creditors because it had done “nothing to make 
it impossible for the customer, once he had become a creditor, to recover the sum due to 
him as a creditor.”   Here, if the Liquidators are correct, schemes were entered into by 
which monies were extracted from the Company and the business was artificially 
restructured so as to prevent recovery by HMRC and creditors more generally.  In my 
judgment, that is capable of amounting to the “carrying on” of a business with intent to 
defraud creditors.  

38. The fraudulent trading claim is adequately pleaded and has a real prospect of success in 
that it is more than merely arguable.  It is not fanciful or lacking in reality and there is 
sufficient material on which a claim of fraud can be based.  The restructuring so as to 
leave the Company without assets at a time when HMRC was raising assessments and 
pressing for payment is striking.   On the face of it, the Company was at that stage 
insolvent as a result of HMRC assessments and yet the right to receive the consideration 
for the sale of the Company’s businesses was transferred to Holdings.  The circumstances 
of the restructuring do seem to me to colour the carrying on of the Company’s business 
in relation to its tax affairs.  I agree with Mr Curl that this does have to be considered as 
a whole.  The Liquidators’ pleaded case, if proven, is more than capable of giving rise to 
an inference of intent to defraud on the part of First and Second Respondent in the conduct 
of the Company’s tax affairs.  As noted in Three Rivers all that is required at this stage is 
a reasonable prima facie case. Such a case is disclosed, and its resolution will require 
consideration of the evidence.  It will of course of be for the Liquidators to prove at trial 
that the business of the Company was carried on with intent to defraud HMRC and the 
period over which the business was carried on with any such intent.  The submissions 
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made by Mr Groves as to the disclosure of the schemes to HMRC, the taking of advice 
before establishing them prior to HMRC raising a challenge, the widespread use of the 
schemes and the proper commercial reasons for the restructuring may be compelling 
answers to the claim but that is a question for evidence at trial.  At this stage in the 
proceedings, those matters do not serve to show that the fraudulent trading claim does 
not have a real prospect of success. 

39. In my judgment there is no basis to strike out this claim or to grant summary judgment 
upon it. I stress that my decision does not amount to any decision on the honesty or 
integrity of the First and Second Respondents. It is simply that this element of the case 
cannot be determined at this stage and must proceed to trial.  

The pleading in relation to the EBT Scheme 
40. The evidence of the Liquidators is that they were unaware of the existence of anything 

but the EBT scheme established by the first trust deed when drafting the Points of Claim. 
Mr Curl makes the point that the failure to plead the existence of the five subsequent 
settlements causes no prejudice to the Respondents, who were able to plead to it and, 
indeed, to correct the error.  The essentials of the scheme are pleaded.  Paragraph 17 of 
the Points of Claim pleads that the First and Second Respondents extracted money from 
the company for their own benefit without paying tax on it and without making provision 
for any contingent liability. The essential operation of such schemes is set out at 
paragraph 18 and the payments made to the First and Second Respondents between 2005 
and 2010 are tabulated at paragraph 19. The warnings to the First and Second 
Respondents by the promotor of the scheme are set out.  

41. I cannot determine the extent of the Liquidators’ knowledge on this application but in my 
judgment the failure to refer to the schemes in the plural and set out each trust deed is not 
fatal to the claim.  The point is that payments were made by the Company into a tax 
scheme for the benefit of the First and Second Respondents from 2005 to 2010 and it is 
alleged that provision should have been made for the tax liabilities which were ultimately 
determined by HMRC to be due.  The Points of Defence say nothing to suggest that the 
nature of these schemes was materially different to that of 2005.  I agree with Mr Curl 
that the essential point is that the Company’s monies were paid out at the direction of the 
First and Second Respondents as the directors of the Company and for their benefit.  As 
fiduciaries, it is for them to account for their dealings with the Company property (see 
the discussion of ICC Judge Barber in Re PV Solar Solutions Ltd (in liquidation) [2018] 
1 BCLC 58 at paragraphs 81 to 87).  It is open to the First and Second Respondents to 
rely upon the circumstances in which each of the subsequent EBT schemes came to be 
entered into to justify the payments made for their benefit in their defence of the 
Liquidators’ claim. 

42. The reality is that there is no doubt as to the claim that the Respondents have to meet. 
Indeed, they have answered it in their points of defence and the Liquidators have replied. 
Whether the Liquidators have made out their claim is a matter for evidence at trial. There 
is no basis to strike out any part of this element of the claim or to grant summary judgment 
upon it. 

 

 



ICC JUDGE MULLEN 
Approved judgment 

Re Daystreet15 Limited (in liquidation) 

 

 16 

The Film Schemes  
43. Claims for breach of duty in respect of the Film Schemes are, on the face of it, statute 

barred. They were entered into in June 2009 and September 2010, more than six years 
before the commencement of the claim.   There is no allegation that any financial benefit 
arising from the Film Schemes was received or retained by the First or Second 
Respondent so as to allow the Liquidators to rely upon section 21(1)(b) of the Limitation 
Act 1980.  Mr Groves further submits that there are no grounds to claim concealment or 
fraud so as to extend the period pursuant to section 32 of the 1980 Act. 

44. Mr Curl answers this, first, by saying that if the Liquidators succeed in showing fraud or 
dishonesty, then no limitation period will apply by reason of section 21(1)(a) of the 1980 
Act. This argument depends on my judgment as to whether the claim for fraudulent 
trading is sustainable.  I have already determined that the Liquidators’ have a real 
prospect of showing that these schemes are part of the carrying on of the business of the 
Company with intent to defraud creditors.  If, however, I am wrong as to that Mr Curl 
submits that time did not begin to run until the Liquidators were appointed.  He relies 
upon deliberate concealment pursuant to section 31 of the Limitation Act 1980 and the 
decision of Peter Smith J in Haysport Properties Limited v Joseph Ackerman [2016] BCC 
676.   

45. Mr Curl also relied upon the Scottish case of Dryborough v Scotts Media Tax Ltd (in 
liquidation) [2014] SCLR 749 in which the Inner House considered section 6(4) of the 
Prescription and Limitation (Scotland) Act 1973. I do not think the passages which he 
highlighted are of assistance in this case as they concern a provision of a statute that does 
not concern deliberate concealment but rather the inducement of a creditor not to make a 
claim as a result of fraud on the part of a debtor or error induced by the debtor’s conduct. 

46. Section 32 of the 1980 Act provides:  

“Subject to  subsections (3) and (4A) below, where in the case of any 
action for which a period of limitation is prescribed by this Act, 
either— 

… 

(b) any fact relevant to the plaintiff’s right of action has been 
deliberately concealed from him by the defendant… 

the period of limitation shall not begin to run until the plaintiff has 
discovered the fraud, concealment or mistake (as the case may be) or 
could with reasonable diligence have discovered it.”  

In Haysport Properties, the defendant was sued for breach of duty as director in entering 
into certain transactions in 2005.  He and others were removed as directors of the claimant 
companies in 2011 and the claim against him was commenced in 2014. Peter Smith J 
found that the defendant was neither dishonest nor recklessly indifferent to the interests 
of the companies but nonetheless held that the limitation period did not begin to run until 
independent boards were put in place in 2011.  At paragraph 56, the judge said: 
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“It is well established that a director has a duty to disclose his own 
wrongdoing: see Item Software (UK) Ltd v Fassihi [2005] 1 BCL 91 
and Tesco Stores Ltd v Pook [2004] IRLR 618” 

and continued at paragraph 116: 

“As set out earlier in this judgment Mr Ackerman has a positive duty to 
disclose his own breaches of fiduciary duty. He has failed to disclose 
those breaches with the result that he has concealed the existence of the 
breaches from the Claimants. That position continued in my view until 
27th April 2011 when Mr Ackerman, Naomi and Mr Thornhill QC 
were removed, and Mr Johnson was appointed”. 

47. There is no evidence as to the extent to which any breach of duty on the part of the First 
and Second Respondents, if there was such a breach, was disclosed to the Company. The 
question of whether there was a breach of duty that they were under a duty to disclose 
and, if so, whether disclosure was made, must be a matter for trial. Again, at this stage I 
am not satisfied that this claim can be said to be an abuse of process by virtue of being 
statute barred such that it should be struck out, nor that it does not have a real prospect of 
success.  

Conclusion 
48. In my judgment, there is no basis to strike out or grant summary judgment on any part of 

the claim.  I will list a further hearing to consider consequential orders, including further 
directions for the trial of the application, if the parties are unable to agree such directions 
by the date on which this judgment is handed down. The handing down will be done 
remotely without attendance by the parties’ representatives.   

 

 


